STATE OF MICHIGAN

DEPARTMENT OF ENVIRONMENTAL QUALITY P
LANSING —
DE
JENNIFER M. GRANHOLM STEVEN E. CHESTER
GOVERNCR DIRECTOR

January 14, 2009

Ms. Michelle Halley
National Wildlife Federation
P.O. Box 914

Marquette, Ml 49855

Dear Ms. Halley:
SUBJECT: Request for Disclosure of Official Files from the Land and Water Management Division

This written notice is issued in response to your December 18, 2008, fax. In your December 18, 2008, fax
you have asked, pursuant to the Michigan Freedom of Information Act (FOIA), MCL 15.231 et seq., to
receive copies of “All correspondence. .. pertaining to and including File 08 52 0003-V.”

Your request is granted in part and denied in part.

As to the partial granting of your request, all existing, non-exempt records located in the Michigan
Department of Environmental Quality’s (MDEQ's) Land and Water Management Division responsive to
your description of records are enclosed at no charge.

As to the partial denial of your request, portions of the documents entitled “DEQ Violation File No. 08-52-
0003-V” are denied and have been redacted. The redacted versions of the documents are enclosed. The
redacted portions contain information of a personal nature if public disclosure of the information would

constitute a clearly unwarranted invasion of an individual's privacy, as authorized under Section 13(1)(a).

The FOIA obligates the DEQ to inform you of the following remedies under Section 10, MCL 15.240, of
the act:

“Sec. 10.(1) If a public body makes a final determination to deny all or a portion of a request, the
requesting person may do 1 of the following at his or her option:

(a) submit to the head of the public body a written appeal that specifically states the word
‘appeal” and identifies the reason or reasons for reversal of the denial.

(b) commence an action in the circuit court to compel the public body’s disclosure of the
public records within 180 days after a public body’s final determination to deny a request.

(2) Within 10 days after receiving a written appeal pursuant to subsection (1)(a), the head of a
public body shall do 1 of the following:

(a) reverse the disclosure denial.

(b) issue a written notice to the requesting person upholding the disclosure denial.

(c) reverse the disclosure denial in part and issue a written notice to the requesting
person upholding the disclosure denial in part.

(d) under unusual circumstances, issue a notice extending for not more than 10 business
days the period during which the head of the public body shall respond to the written appeal. The
head of a public body shall not issue more than 1 notice of extension for a particular written
appeal.
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(3) A board or commission that is the head of a public body is not considered to have received a
written appeal under subsection (2) until the first regularly scheduled meeting of that board or
commission following submission of the written appeal under subsection (1)(a). If the head of the
public body fails to respond to a written appeal pursuant to subsection (2), or if the head of the
public body uphoids all or a portion of the disclosure denial that is the subject of the written
appeal, the requesting person may seek judicial review of the nondisclosure by commencing an
action in circuit court under subsection (1)(b).

(4) Inan action commenced under subsection(1)(b), a court that determines a public record is
not exempt from disclosure shall order the public body to cease withholding or to produce all or a
portion of a public record wrongfully withheld, regardiess of the location of the public record. The
circuit court for the county in which the complainant resides or has his principal place of business,
or the circuit court for the county in which the public record or an office of the public body is
located has venue over the action. The court shall determine the matter de novo and the burden
is on the public body to sustain its denial. The court, on its own motion, may view the public
record in controversy in private before reaching a decision. Failure to comply with an order of the
court may be punished as contempt of court.

(5) in action commenced under this section and an appeal from an action commenced under this
section shall be assigned for hearing and trial or for argument at the earliest practicable date and
expedited in every way.

(6) If a person asserting the right to inspect, copy, or receive a copy of all or a portion of a public
record prevails in an action commenced under this section, the court shall award reasonable
attorneys’ fees, costs and disbursements. If the person or public body prevails in part, the court
may, in its discretion, award all or an appropriate portion of reasonable attorneys’ fees, costs, and
disbursement. The award shall be assessed against the public body liable for damages under
subsection (7).

(7) If the circuit court determines in an action commenced under this section that the public body
has arbitrarily and capriciously violated this act by refusal or delay in disclosing or providing
copies of a public record, the court shall award, in addition to any action or compensatory
damages, punitive damages in the amount of $500.00 to the person seeking the right to inspect
or receive a copy of a public record. The damages shall not be assessed against an individual,
but shall be assessed against the next succeeding public body that is not an individual and that
kept or maintained the public record as part of its public function.”

Sincerely,
£ < /

;Sr:{/&;e’f‘f’i/rm \'f & (5 %

Susan Vorce, FOIA Coordinator
Financial and Business Services Division
517-241-8166

Enclosures



Compliance

Land and Water Management Division
Michigan Depariment of Environmental Quality

08-52-0003-V Gwinn Field Office County Marquette
. Town/Range S0N/29W Sections 3 10
Location Complainant Owner Contractor Government Michigamme Twp.
Kennecott Minerals Company Subdivision
1004 Harbor Hill Drive Lot Claim
Marquette, M1 49855 Waterbody Middle Br.Salmon Tr.
Tax Number
Complaint . Parts 31 91 301 303 315 323 325 353 404 Aquatic Marina Other GLBV

Pump located on the stream bottom, very hot. No permit. X !

Status Closed: Voluntary Restoration
Taken By Jjoan Duncan Other File # -

Staff Assigned Joan E. Duncan  File Loc Figld

Directions

Follow Triple A West from CR 510 to Salmon Trout , crossing. downstream from there,

Dates
Date Received Fep 20, 2008 S.1. Date Priority fModerate
Action Due Final Action Mar 25, 2008
_Date Who Event
Mar 25, 2008 duncanj - Closed: Voluntary Restoration -
Mar 25, 2008  feldhaum Meeting with A. Ware, J. Cherry, Duncan & Feldhauser
Mar 25,2008 feldhaum DOC: 08520003.0T1 Other Correspondence
Mar 19, 2008  sullinsa , NOV infor. rec'd in Gwinn from Kennecott
Feb 21,2008 feldhaum Status: Pending: Notice of Violation Issued
Feb 20,2008 duncanj . DOC: 08520003.NO1 NOV Req Info
Feb 20,2008 duncanj Owner: Kennecott Minerals Company,
Feb 20, 2008 duncan] Complaint entered
Feb 20,2008 duncanj Status:Pending: Need Information
Trurn
Range Sect Organization Program Comment
SON2OW 3 Natural Heritage State Threatened Plant PDGENQ0SOFQ
SON/2SW 3 Natural Heritage State Threatened Plant PDGENUBOFQ
50N28W 10 Natural Heritage State Threatened Plant PDGENO60F0
BON/2ZSW 10 Natural Heritage State Threatened Plant PDGENO0GOFC
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WJENNIFER M, GRANHOLM STEVEN E. CHESTER
GOVERNOR DIRECTOR

March 26, 2008

Mr. Jonathan C. Cherry
Kennecott Minerals Company
1004 Harbor Hill Drive, Suite 103
Marquette, Michigan 48855

Dear Mr. Cherry:

SUBJECT: DEQ Complaint No, 08-52-0003-V
T50N, R28W, Sections 3 & 10, Marquette County

Thank you for your March 12, 2008 response o the Land and Water Management Division’s
(LWMD) Notice of Violation referenced above. We also appreciate your prompt removal of the
pump in question from the bottomlands of a tributary to the Salmon Trout River. With this
voluntary compliance, we have closed our complaint file for this case. .

In response 1o your questions regarding water withdrawals, you are correct that water
withdrawals are specifically exempted from Part 301 permit requirements under Section
30103(k). However, placement of a structure on bottormlands, other than just an intake hose,
would require a permit under Section 30102(b). There is no exemption in part 301 for
temporary or seasonal struciures for commercial uses.

I hope this answers your questions. Feel free to call me at 906-346- 8557 if you have further
guestions.

Sincerely,

*%oan E. Duncan
Field Representative
Land and Water Management Division
806-346-8557

ce: Marguette SESC Officer
Michigamme Township Clerk

420 5TH STREET + GWINN, MICHIGAN 49841
www.michigan.gov » (908) 348-8300




DR-52-0003~y

Jdonathan C. Cherry, P.E.

General Manager
Kennecott Eagle Minerals Company

1004 Harbor Hill Drive
Suite 103
Marquette, Michigan 49855

Phone: 906-225-5791 E a g l e M i n e ra I S

Email: Cherryj@Kennecoit.com

acw—— v—aeva:
— —

March 12, 2008

Ms. Joan E. Duncan Via Certified Mzil and
District Representative Electronic Mail

Land and Water Management Division
Michigan Department of Environmental Quality
420 Fifth Street

Gwinn, Michigan 49841

Re: Your Leiter of February 21, 2008
Dear Ms. Duncan:

This letter is sent in response to your letter titled “Notice of Violation™ dated February 21, 2008. Your
letter was received by Kennecott Minerals Comparny on March 3, 2008.

I'would like to schedule a meeting with you to discuss your position on the activity described in your letter.
As you may know, Kennecott Minerals Company has voluntarily removed the small capacity pump and associated
box from the tributary of the Salmon Trout River that was claimed to be placed in violation of the Inland Lakes and
Streams Act, Part 301 of Michigan’s Natural Resources and Environmental Protection Act (“NREPA”). That pump
was removed prompily after receipt of your letter in order to give us an opportunity to review the basis for your
claim,

At the present time, we wish to discuss the basis for your statement that placement of this pump violated
Part 301. It is our understanding that Section 3(k) exempts water withdrawals from Part 301 regulation and that no
permit is necessary to facilitate such withdrawal so long as it is not regulated by some other Part of NREPA, -
Moreover, we did not understand that pump to be a regulated “structure”, even without reliance upon the water
withdrawal exemption. The water withdrawal has been identified in the Part 625 exploration permits granted to
Kennecott and has been identified in amendments and updates to the exploration plan submitted to MDEQ,
including your office.

Admittedly the water withdrawal exemption is relatively new to Part 301, having been added by
amendment in 2006. Therefore, we now recognize that interpretations of its scope may differ. We want to make
sure that we properly comply with the law, however, and therefore we would welcome the opportunity to discuss
this matter with you and determine if any additional action on our part is necessary. Please call me at your
convenience to set up a mesting,

Sincerely,

% %/ RECEIVED

Jonathan C, Cherry, P.E.
General Manager

MAR 1 9 2008
Ce: Marquette SESC Officer

Michigamme Township Clerk IDEQ UP DIS
District Office Geological Survey TRICT OFFICF




STATE OF MICIHIGAN

DEPARTMENT OF ENVIRONMENTAL QUALITY P
Uprper PenmsuLa District OFFicE g
JENNIFER M. GRANHOLM STEVEN E. CHESTER
GOVERNCR DIRECTOR

February 21, 2008

CERTIFIED MAIL 91 7108 2133 3933 1698 7428

Kennecott Minerals Company
104 Harbor Hills
Marguette, Michigan 49855

Dear Kennecott Minerals Company:

SUBJECT: NOTICE OF VIOLATION

DEQ Complaint Number 08-52-0003-V

Property Location: Marquette County, T50N, R2SW, Sections 3 & 10
It has come to the attention of the ntangrf’manf of Cnmr@nmvnta lahty ( Q) that there has
been recent unauthorized activity on the above referenced parcel of property. You have been
identified as the landowner (and/or contractor) who has placed a pump on the bottomiand of the
Middle Branch of the Salmon Trout River.

A permit is required prior to the start of this type of activity. A review of the DEQ’s files indicate
that no permits have been issued. The DEQ has, therefore, determined that this activity is in
violation of Part 301, Inland Lakes and Streams, of the Natural Resources and Environmental
Protection Act, 1994 PA 451, as amended. Violation of this Part may subject the violator to
enforcement action as provided by the statute.

You are directed o submit fo this office, in writing, within ten days of receipt of this letter, the
following information:

Reasons for the project.

Date work was undertaken.

Name(s) of the contractor(s) who did the work.

Any additional information you would like the DEQ to consider in reviewing this matter.

Pwh

If your project is not complete and you are pianning to do additional work in the regulated area,
please submit a detailed plan, along with the above information, which shows any additional

work that is proposed.

We anticipate and would appreciate your full cooperation in this matter. If you have any
questions, please contact this office.

Sincerely,

S o

/4oan E. Duncan
District Representative
Land and Water Management Division
ams 808-346-8557
cC: Marquetie SESC Officer
Michigamme Township Clerk

420 STH STREET « GWINN, MICHIGAN 48841
www.michigan.gov » {306) 346-8300
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Joan Duncan Re Pump Wlth heat

From:
‘To: <duncanj@michigan.gov>
Date:  2/13/2008 9:31 PM
Subject: Re: Pump with heat

Joan, _
It is 30+ inches wide and 4 to 11 inches deep at pump. The operator of s
- with shovel at stream side in photo next to tree,

1t dug out

-—--Original Message-----
From: Joan Duncan <duncanj@michigan.gov>

Sent: Wed, 13 Feb 2008 2:05 pm
Subject: Re: Pump with heat

I probabiy already asked you this, but is it directly in the stream?? on the bottomland???

Joan E. Duncan
Land & Water Management Division
. Phone: 906-346-8557

Upper Peninsula District Office

420 5th Street
Gwinn, MI, 40841

@ 02/13/08 12:08 PM >>>

View full size
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